


About the Materials

These program materials are intended to supplement discussion at the seminar.  
Although every effort has been made to ensure these materials are accurate, 
current, and reasonably thorough, they are not designed to be used independent 
of the seminar, to present an independent, thorough treatment of the subject, or 
to take the place of legal advice.

Not Legal Advice

Great effort has been made to ensure that the information provided during this 
program is accurate, current, and reasonably thorough. 

However,  attorneys provide legal advice to clients based on a variety of factors, 
including, but not limited to, applicable law, the facts and circumstances of the 
case, the client's tolerance for risk and for legal expenses, and the attorney's 
opinions or beliefs concerning whether the court that would hear the particular 
case is likely to be easily convinced of the attorney's analysis of the law or is likely 
to be difficult to convince.  All of these issues must be considered, and many may 
change periodically as courts interpret the applicable law. This program is 
intended to provide only a portion of that information. 

As a result, participants should use this seminar as an opportunity to learn about 
applicable laws and possible strategies, but should always consult with an attorney 
who is familiar with the exact facts of the specific case taking a course of action. 
Participants should recognize that fact situations and examples discussed during 
this seminar are included for illustrative purposes, and are not intended to provide 
specific advice concerning how any particular credit union should act under any 
particular circumstances. 



Post-Repo Requirements in CA 

Rees-Levering Act

Retail Installment Sales Contracts

 Rees-Levering Act (or Automobile Sales Finance Act –
“ASFA”) requires that a Notice of Intent to sell vehicle 
be sent to any consumer/member that has a vehicle 
repossessed before vehicle is sold.

 Laws apply to all retail installment sales contracts (not 
direct loans made by credit union)

 Requirement applies to both involuntary and voluntary 
vehicle repossessions

 If the ASFA requirements are not followed, a creditor 
may not seek recovery of a deficiency judgment after 
vehicle sale



ASFA Requirements

 At least 15 days' written notice of intent to dispose of a 
repossessed or surrendered motor vehicle shall be 
given to all persons liable on the contract. 

 The notice shall be personally served or shall be sent 
by certified mail, return receipt requested, or first-class 
mail, postage prepaid, directed to the last known 
address of the persons liable on the contract. 

 If those persons are married to each other, and, 
according to the most recent records of the seller or 
holder of the contract, reside at the same address, 
one notice addressed to both persons at that address 
is sufficient. 

 Recipient(s) shall be liable for any deficiency after 
disposition of the repossessed or surrendered motor 
vehicle only if the notice prescribed by this section is 
given within 60 days of repossession or surrender.



ASFA Exception to Notice
 Credit Union need NOT send NOI if the motor vehicle has 

been seized by a federal, state, or local public agency or 

authority pursuant to an illegal drug or illegal immigrant 

violation and the seizing authority, as a precondition to 

the return of the motor vehicle to the seller or holder, 

prohibits the return of the motor vehicle to the buyer or 

other person liable on the contract or any third person 

claiming the motor vehicle.



ASFA Notice Requirements
 Notice must state that debtor(s) shall have a right to 

redeem the motor vehicle by paying debt in full until 

the expiration of 15 days from the date of giving or 

mailing the notice and 

 Provides an itemization of the contract balance and 

of any delinquency, collection or repossession costs 

and fees and sets forth the computation or estimate of 

the amount of any credit for unearned finance 

charges or canceled insurance as of the date of the 

notice.

 FDCPA/Rosenthal warning – Notice must be accurate



ASFA Notice Requirements

 Notice must either state that there IS a conditional 

right to reinstate the contract until the expiration of 15 

days from the date of giving or mailing the notice and 

all the conditions precedent OR 

 That there is no right of reinstatement and provides a 

statement of reasons for denial of reinstatement 



ASFA Notice Requirements

 Notice must state that upon written request, creditor 

shall extend for an additional 10 days the redemption 

or reinstatement period (if entitled to the conditional 

right of reinstatement)

 NOI must include a form for requesting the 10-day 

extension with instructions that it must be personally 

served or sent by certified or registered mail to the 

creditor’s address and RECEIVED before NOI expires



ASFA Requirements

 Notice must disclose the place at which the motor 

vehicle will be returned to those persons upon 

redemption or reinstatement.

 Notice must also designate the name and address of 

the person or office to whom payment shall be made.

 If any payments must be made to a 3rd party, the NOI 

must provide all information necessary to ensure 

member knows where to make the payment



ASFA Requirements

 Notice must include the following in at least 10-point 

bold type reading as follows: 

 “NOTICE. YOU MAY BE SUBJECT TO SUIT AND LIABILITY IF 

THE AMOUNT OBTAINED UPON DISPOSITION OF THE 

VEHICLE IS INSUFFICIENT TO PAY THE CONTRACT 

BALANCE AND ANY OTHER AMOUNTS DUE.”

 Informs those persons that upon the sale of the 

vehicle, they will be liable for the deficiency balance 

plus interest at the contract rate, or at the legal rate of 

interest pursuant to Section 3289 if there is no contract 

rate of interest, from the date of sale to the date of 

entry of judgment.



Out of State Notice

 Notice must clearly state the intent to sell the vehicle 

and if the notice is sent to an address outside of 

California, the reinstatement or redemption period 

shall be 20 days instead of 15



Case Review:

 Juarez v. Arcadia (2007 – 4th District Court of Appeal)

 Creditor liable for failing to provide all info necessary 

to reinstate contract



ASFA- Post-Sale Requirements

 Unless automatically provided to the buyer within 45 days 
after vehicle sale, creditor shall provide to any person 
liable on the contract within 45 days after written request, 
if the request is made within one year after the disposition, 
a written accounting regarding the disposition. 

 The accounting shall itemize:

 (1) The gross proceeds of the sale.

 (2) The reasonable and necessary expenses incurred for 
retaking, holding, preparing for and conducting the sale 
and 

 (3) To the extent provided for in the agreement and not 
prohibited by law, reasonable attorney fees and legal 
expenses incurred by the seller or holder in retaking the 
motor vehicle from any person not a party to the 
contract.



ASFA – Post-Sale Requirements 

 In all sales which result in a surplus, the seller or holder 

shall furnish an accounting whether or not requested 

by the buyer. 

 Any surplus shall be returned to the buyer within 45 

days after the sale is conducted.



ASFA – Reinstatement Rights

 Generally – ASFA provides for a right to reinstate the 

loan UNLESS an exception applies

 All reinstatement exceptions are set forth under Civil 

Code 2983.3



Reinstatement Exceptions

 The buyer or any other person liable on the contract 

by omission or commission intentionally provided false 

or misleading information of material importance on 

the buyer's or other person's credit application.



Reinstatement Exceptions

 The buyer, any other person liable on the contract, or 

any permissive user in possession of the motor vehicle, 

in order to avoid repossession has concealed the 

motor vehicle or removed it from the state.



Reinstatement Exceptions

 The buyer, any other person liable on the contract, or 

any permissive user in possession of the motor vehicle, 

has committed or threatens to commit acts of 

destruction, or has failed to take care of the motor 

vehicle in a reasonable manner, so that the motor 

vehicle has or may become substantially impaired in 

value.



Reinstatement Exceptions

 The buyer or any other person liable on the contract 

has committed, attempted to commit, or threatened 

to commit criminal acts of violence or bodily harm 

against an agent, employee, or officer of the seller or 

holder in connection with the seller's or holder's 

repossession of or attempt to repossess the motor 

vehicle.



Reinstatement Exceptions

 The buyer has knowingly used the motor vehicle, or 

has knowingly permitted it to be used, in connection 

with the commission of a criminal offense, other than 

an infraction, and the motor vehicle has been seized 

by a federal, state, or local agency or authority 

pursuant to federal, state, or local law.



Reinstatement Exceptions

 The motor vehicle has been seized by a federal, state, 

or local public agency or authority pursuant 

to federal, state, or local law and the seizing authority, 

as a precondition to the return of the motor vehicle to 

the seller or holder, prohibits the return of the motor 

vehicle.



Reinstatement Restrictions

 Exercise of the right to reinstate the contract shall be 

limited to:

 Once in any 12-month period and 

 Twice during the term of the contract.



Reinstatement Litigation

 If a creditor denies the right to reinstatement, the 

creditor shall have the burden of proof that the denial 

was justified in that it was reasonable and made in 

good faith. 

 If the seller or holder fails to sustain the burden of 

proof, the seller or holder shall not be entitled to a 

deficiency, but it shall not be presumed that the buyer 

is entitled to damages by reason of the failure of the 

seller or holder to sustain the burden of proof.



Direct Loans

 Content of NOI is dictated by California Commercial 

Code 9614

 A notice that complies with Section 9614 will be 

deemed compliant

 Form which is described in Section 9614 is considered 

to be a “safe harbor” form if properly completed



Class Action Risks

 ASFA violation cases have in the past been certified as 

class-actions and carry significant risks to credit unions

 Special care should be taken by credit union to 

ensure the NOI used is compliant with the 

requirements of the ASFA and;

 Staff must be trained to ensure that information on 

both the NOI and the Post-Sale Notices is accurate



Defenses to Class Action

 Arbitration Clauses

 Credit Unions should elect to buy dealer contracts 

that have Federal Arbitration Act Compliant 

arbitration clauses







CONTACT US!
Karel Rocha, Esq.

Thomas J. Prenovost, Jr., Esq.

(714) 547-2444

krocha@pnbd.com

tprenovost@pnbd.com
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